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SECOND MEMORANDUM
OF NEWLY UNCOVERED
AUTHORITY
Case No. 19704

Defendants-Respondents.

At

oral

argument,

the defendants

41(b), Utah Rule of Civil Procedure

offered

Rule

in support of their res

Rule 41(b).
Involuntary Dismissal; Effect Thereof,
For failure of the plaintiff to prosecute or to comply with
these rules or any order of court, a defendant may move for
dismissal of an action or of any claim against him. After
the plaintiff, in an action tried by the court without a
jury, has completed the presentation of his evidence the
defendant, without waiving his right to offer evidence in
the event the motion is not granted, may move for a
dismissal on the ground thta upon the facts and the law the
(Footnote Continued)

judicata claim.

Because the defendants had not previously

relied on Rule 41 (b) , this Court granted the appellant an
opportunity to reply.

POINT I
THE DISMISSAL IN MADSEN I WAS NOT AN
ADJUDICATION ON THE MERITS
A.

Madsen I Dismissal was for "Lack of Jurisdiction".
Appellants rely on the case of Costello v. United

States, 365 U.S. 265, 81 S. Ct. 534, 5 L.E.2d 551

(1961).

In Costello , the Court found that a prior dismissal against
the United States was without prejudice where the government
had failed to file an affidavit of good faith.

The prior

case was dismissed without specifying whether the dismissal
was with
prior

or without prejudice.

dismissal

fell

within

exception to Rule 41(b).
L.E.2d at 564.

the

The Court
"lack

of

said that the
jurisdiction"

Id. at 285, 81 S. Ct. at 544, 5

The Court stated that Rule 41(b) was meant

to apply only in those situations where the defendant was

(Footnote Continued)
plaintiff has shown no riqht to relief. The court as trier
of the facts may then determine them and render judgment
against the plaintiff or may decline to render any judament
until the close of all the evidence. If the court renders
judgment on the merits agaisnt the plaintiff, the court
shall make findings as provided in Rule 52(a). Unless the
court in its order for dismissal otherwise specifies, a
dismissal under this subdivision and any dismissal not
provided for in this rule, other than a dismissal for lack
of jurisdiction or for improper venue or for lack of an
indispensable party, operates as an adjudication unon the
merits.

2

put

to

the

trouble

plaintifffs claim.
565w

of

preparing

to

meet

the merits

of

Id., at 286, 81 S.Ct. at 545, 5 L.E.2d at

The Court went on to say that Rule 41(b) did not apply

in situations where "the merits could not be reached
failure of the plaintiff to satisfy a precondition."
The facts of Madsen
Costello rule.

for

Id.

I fall squarely within the

The notice of claim requirement is a precon-

dition to filing suit against a Utah governmental employee.
Utah Code Annotated, §63-30-11.

The Madsen I defendant did

*

not prepare to meet the merits of plaintiff's claim; They
didn't even
Madsen

file an Answer.

I should be regarded

Therefore, the dismissal
as a "dismissal

in

for lack of

jurisdiction" under the Costello rule.
B.

Substance Controls Over Form in Applying the Costello
Rule.
To support their argument, the State of Utah may

undoubtedly point to cases in which dismissals for failure
to state
merits.

a claim have operated

as determinations

on

the

However, just because the Madsen I court labelled

this as a dismissal for failure to state a claim, does not
require the court to find that the case was dismissed with
prejudice.

The

reviewing

court

must

Madsen I facts meet the Costello test.

decide

whether

the

In Weston Funding

Corp. v. LaFayette Towers, Inc., 410 F. Supp. 980 (S.D.N.Y.
1976) aff'd. 550 F.2d

710

(2d Cir. 1977), the court ex-

plained that, "the rationale of Costello prevents the court

3

from blindly or talismatically labelling a dismissal as one
with or without prejudice, requiring instead a rigorous and
thorough examination of the grounds for dismissal."

410 F

Supp at 984.

C.

The Costello

Rule

has been

Applied

in

Similar

Fact

Situations.

For example, in Smith v. Smith, Barney, 505 F.
Supp.

1380

(W.D.

Mo.

1981)

the

court

examined

a

prior

dismissal from a Missouri state court that had been termed a
dismissal for failure to state a claim.

I^d. at 1388.

The

court found that the dismissal was not on the merits because
it met the Costello standard and refused to apply the res
iudicata bar.
In the case of Say lor v. Lindsley, 391 F.2d 965
(2d Cir.

1968),

the

defendant

claimed

res judicata

as a

defense.

The court found that a dismissal for failure of

the plaintiff to file a bond-for-cost in the previous action
did

not work

a determination

on

the merits.

See

also,

Johnson v. Boyd-Richardson Co., 650 F.2d 147 (8th Cir. 1981)
(failure to name correct party was "dismissal for lack of
jurisdiction"; second suit not barred);

Burgess v. Cohen,

592 F. Supp 1123 (E.D. Va. 1984) (dismissal on grounds that
suit was

barred

by

statute

of

limitations

does

not

bar

subsequent suit); and, Keene Corp. v. United States, 591 F.

4

Supp. 1340 (D.D.C. 1984) (no res judicata effect when prior
suit dismissed for lack of subject matter jurisdiction.)

CONCLUSION

The dismissal in Madsen I was not an adjudication
on the merits.

Plaintiff failed to meet the precondition

for maintaining the action, namely filing a notice of claim.
The defendants were not put to the inconvenience of preparing to meet the plaintiffs case because of this bar.
dismissal

of Madsen

I falls under

the Costello

jurisdiction" exception to Rule 41(b).

The

"lack of

Therefore,

the Rule's presumption of prejudice does not apply.

No res

judicata bar has arisen.

DATED this S&

day of

^—LJJ

)U .> t 1986.

ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiffs--^

5

CERTIFICATE OF MAILING
I hereby certify that a true and accurate copy of
the foregoing SECOND MEMORANDUM OF NEWLY UNCOVERED AUTHORITY,

(Richard D. Madsen, et al. v. Mirvin D. Borthick, et

al.), was mailed, first-class postage prepaid this Jxo
of

'--A^U'VL ,,^-r 1986, to the following:

Richard Ferrari
WATKISS & CAMPBELL
310 South Main Street
Salt'Lake City, Utah 84101
Charles W. Hanna
KESLER & RUST
2000 Beneficial Life Tower
36 South State Street
Salt Lake City, Utah 84111
Stephen J. Sorenson
Assistant Attorney General
237 State Capitol"
Salt Lake City, Utah 84114
Clarence J. Frost
3536 Market Street
Salt Lake City, Utah

84119

/

-99 c/fL- > ~S

6

- / ) 0-^

day

